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MEMORANDUM
\ ' July 31, 1984

TO: ACLU Atfiliates
Menbers, Board of Directors of ACLU (National)
Ira Glasser, ]
Executive Director of ACLU (National)
Mort Balperin, Executive Director of
National sSecurity Project

FEOM: Meir Westreich, Member, Board of Directors -
of ACLU-Southern Calitornia, Member, ° S
ACLU-SC Committee on National Legislation ‘ - -

RE: Policy Proposal of ACLU-Southern California ' -
on CIA-FOIA Bill - H.R. 5164
4
in reviewing the H.R. 5164 materials (CIA-FOIA Bill) we
became concerned about the memorandum from Mort Halperin to
ira Glasser, dated June 15, 1984, on the subject of "South-
ern California‘'s Questions on H.R. '5164." This memorandum,
which apparently was circulated. to all of the affiliates
and national board members in response to your .letter ex-
plaining our affiliate's opposition to H.R. 5164, is in-
accurate in material respects, and seriously underestimates )
the damaging aspects of the CIA-FOIA bill. ‘

For the reasons set forth below, ACLU-Southern California
urges the national ACLU to reverse its position on H.R.
5164 (even as.amended by Bouse committee on July 28, 1984)
and oppose its enactment. while such a course of action
would be awkward, to say the least, it would nevertheless
best serve our mutual goals of preserving the FOIA and the-
integrity of our constitutional process of judicial review -
over executive misconduct.
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Juagicial Review

Mr. Halperin minimizes the significance of the
judicial review provisions in H.R. 5164, concluding
that: :

. . . Thus, :although this bill alters normal
procedure for discovery with respect to two .
issues, it will not alter the information we are
able to get during litigation.

Finally, contrary to what Ramona's letter im-
plies, the: legislation in no way restricts the
court's ability to ‘conduct an. in camera inspection
and the committee report emphasizes this and sug-
gests that courts should conduct in camera reviews
when necessary. '

A. - what limitations on judicial review are in )
fact enacted by E.R. 51647? )

1. Discovery: (Definition: *"Discovery™ refers
to the process by which a litigant obtains
information, often from the other litigant,
in preparation for trial or hearing on the
merits.)

a. Depositions: Any litigant in the federal
courts is entitled to take depositions
of parties and/or witnesses, by oral or
written examination, without court
order. Under H.R. 5164, any litigant
seeking to enforce 1its terms may not
take any depositions whatsoever, not
even by court order.

b. Agency Deposition: Any litigant in the
federal courts may take a deposition
from a public entity or agency by re-
quiring the entity/agency to produce for
deposition a person who has knowledge of
a requested subject, and who has author-
ity to speak for the entity/agency.
Under H.R. 5164, any litigant seeking to
enforce its terms may not depose the
ClA, not even by court order.

c. 1Interrocatories: Any litigant in the
teceral courts is entitled to submit
written interrogatories to any party.
without court orager. Uncer H.KR. 5164,
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Q.

any litigant seeking to enforce its
terms may not submit any interrogatories
whatsoever, not even by court order.

Production of Documents: Any litigant
in the .federal courts 1is entitled to
submit reguests to a party that such
party produce documents OI things for
inspection/copying, without court order.
Under 5164, any litigant seeking to -

enforce its terms may not reguest pro-
duction of acocuments or things, not even
by court' order, unless and until the
litigant has already- proved his/her
claim that. the CIA has acted improperly
under the terms of H.R. 5164, Produc-
tion of documents that occurs only after
prevailing on the merits is not “dis-
covery." ‘ . .

Reguests for Admissions: Any litigant

in the tederal courts is entitled to
submit reguests to a party that such
party admit certain facts. under H.R.

5164, any litigant seeking to enforce

its terms may submit reguests for admis-
sions. This is the sole discovery tool
permitted under H.R. 5164, and is nearly
useless if the 1litigant cannot employ
other discovery tools to (i) obtain
information, and/or (2) ask for explana-
tion of any denials.

scope of Discovery: Any litigant in the

federal courts may pursue discovery of
any information reasonably calculated to
lead to relevant evidence, that is not
privileged, and which is reasonably
accessible to or within~ the control of
the party or witness .from which it 1is
sought. Under H.R. 5164, any litigant
seeking to enforce 1ts temms has no
effective giscovery rights whatsoever
except to seek confirmation of facts
already known to the litigant. '

Privilege: when a party or litigant

~ecerts that the information sought in
federal litigation 1is privileged, the
party asserting the privilege has the

burcen of asserting it and showing 1its
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applicability; further, the privilege
must be asserted by a ranking otficial,
who must make a- particularized showing
as to each document oOr subject sought,
often subject to in camera _review to
test the validity of the asserted priv-
‘ilege; further, a spurious assertion of
privilege can lead to sanctions against
the party or witness asserting the
privilege. Under H.R. 5164, @any liti-.
gant seeking to enforce its terms has no
effective discovery rights that can be
denied, spuriously or otherwise, and the
CIa is relieved of any burden of proof

whatsoevere. -

2. Right to Initiate and Conduct Litigation:

a. Complaint:. Any person may file a law-
suit in tederal court, on the unverified
(unsworn) signature of counsel only.,
provided the complaint states sufficient
facts which, (1) if true, would entitle.
the plaintiff to the relief sought, and
(2) places other parties on notice of
charges and relief sought. Only after
reasonable discovery may & plaintitf be
obliged to support his/her complaint by
sworn submissions based upon personal
knowledge or admissible evidence (by
summary judgment motions). Under H.R.
5164, a litigant seeking to enforce its
teoms cannot file an action unless
he/she is able, prior to filing the
lawsuit, to prove his/her case by SswoIn
submissions reflecting personal knowl-
edge or other admissible evidence (pre-
sumably referring to the Federal Rules
of Evidence).

b. In Camera Bearings: Normally, in camera
hearings (in the judge's chambers) are
employed to permit the court to examine
documents sought by one party when
another party or witness claims that the
documents are privileged. However, in
camera hearings are available only after
an action is filed. Under B.R. 5164, in
order to file in the rirst place, a
plaintiff must be able to prove his/her
case by sworn submissions on personal

-
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knowledge or other admissible evidence,
without benefit of any discovery what-
coever. 7This will limit in camera
hearings to those few cases when.a liti-
gant seeking to enforce H.R. 5164 can
prove a violation prior to filing the
action.

c. Hearings on the merits: - In normal
federal litigation, the rule provides
for personal testimony, with the right
of all parties to examine parties and
witnesses, whether in court or by depo-
sition which is submitted to the court.
Under H.R. 5164, this’ procedure is all

but abandoned:

(1) The court is instructed to employ
sworn submissions (affidavits or
declarations under penalty of per-
jury) "to the fullest extent prac-=
ticable®;

(2) All sworn submissions of plaintiffs
suing the CIA must be based upon
"personal knowledge OT otherwise
admissible evidence®; however, CIA
.sworn submissions need only %“demon- ’
strat(e) o o o that exempted opera-
tional files likely to contain :
responsive records currently perform
the functions” defined as opera-

" tional records (emphasis adged).
There is no reguirement that the CIA
affidavits meet the strict rules ot
evidence, as required of plaintiffs,
and apparently the .CIA need only
“demonstrate” “current®” compliance
with the law to meet its burden.

d. Remedies: In most federal 1litigation,.
any party who fails to comply in. good
taith with reasonable discovery requests,
or who otherwise willfully or vexatious-
ly multiplies or extends proceedings, ©r
who otherwise engages in dilatory or
obstructive tactics, can be assessed
various forms of sanctions by the court,
to compensate the injured party and to
ensure that such conduct will not be
repeated. Under B.R. 5164, the sole and
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exclusive remedy that the court can
order is that the CIA search and review
the files that it.had improperly failed
to review in the first instance; further,
= it appears-that the CIa prevails so long
as it is in "current” compliance with
H.R. 5164; further, the CIA can require
the dismissal of the action, at any time
\ and in its sole discretion, simply by
agreeing to make the requested search.
Thus, there 1is no penalty for delay,
obstruction, or any violation of H.R.
5164.

B. Wwhat should be axioma%ic to ACLU is that a right
that is not enforceable is hardly a "right" at
all.

C¢. ACLU has.numerous policies, and thg courts have
jssued countless rulings, which have deemed
discovery as fundamental to due process of law.

D. we know of no other law that bars virtually all
discovery to a litigant in an action against a-
public entity; that regquires a litigant to be
able to prove his/her case prior to filing the
case; that requires one party to conform his/her
evidence more closely to. the rules of evidence
than another party; that pars a federal judge
from imposing penalties on parties who deliber-
ately or willfully obstruct, delay or urge '
frivolous postures; OrI that permits a party to
avoid adverse conseguences of its improper
conduct by unilateral dismissal.

piscovery in FOIA cases is not as severely
restricted as Mr. Halperin suggests. Perfunc- '
tory depositions and interrogatories which are

_ designed solely to obtain preliminary informa-
tion as to whether a particular category -of
files exists, or the names and titles of cus-
todians or relevant witnesses, can generally”be
had without too much difficulty, and may be
extremely valuable. While this information is
collateral and foundational, it is often neces-
sary for a reasonable opportunity to identify
the files or documents sought. Furthermore, the
purden of limiting discovery under normal rules,
and in present. FOIA cases, is on the party
resisting it, i.e., the CIA.
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Mr. Balperin is simply incorrect when he states’
that a litigant under H.R. 5164 can "suggest”
various torms of discovery to the court. The
bill expressly bars such discovery altoyether,
~and gives the court no discretion toO order that
discovery.

Mr. Balperin's contention that discovery limita-
tions under H.R. 5164 apply only to sallegations
that documents have been improperly placed
solely in designated files or that files have
peen improperly designated-but not with respect
to other issues as whether €files relate to the
subject matter of an abuse, jnvestigation” "is
simply inaccurate. The precise janguaye of H.R.
5164 is that the discovery limitations apply to
" proceedings unoer paragraphs (3) and (4) of
this subsection” to wit:s "(3) when & complain-
ant alleges that requested records. were improp-
erly withheld because of improper placement
solely in exempted operational files™ and "(4)
when & complainant alleges that requested records
were improperly withheld because of improper
exenmption of operational files.” These tWO :
paragraphs cover the entire gamut of issues
relating to "improper placement" and "improper
exemution® and are not limited, as stated by Mr.
Halperin, -to "improper placement and improper
designation of exempted files.® To put it
simply., nO litigant ceeking tO Prove that the
CIiA hes conducted abuse investigations which it
denies having made will be able to take deposi-
tions of CIA employees,r  ©OL conduct true .Gis~-
covery, to obtain the evidence with which to

prove it.

Therefore, ACLU's successful “jnsistence” on "de
novo review" is virtually uselessS. The only
Titigants who might conceivably succeed in
litigating even the most egregious violations by
the CIA will pbe those with the resources to
obtain information DY »informal means,” and who
can afford expensive and exhausting litigation-=
—-even when the posture of the CIA is frivolous oOr
jllegal on its face. » :

Thus, we can state categorically, B.R., 5164 will

1imit the jnformation that will be discoverable
in an action unaer H.R. 5l64. :

-
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FurthermoIre. while HMI. Halperin 15 technically
correct that H.R. 5164 does not nrestrict .the
.court's ability t©° conguct an in camera in-
_Spection," jt does: »

1. Vastly reduce, DY eliminating discoverys the
pnumber of situations in which a litigant can
request an in camera inspection——and courts

do not generally conduct such inspections
without @ request;

2. Require 2 plaintiff to prove his/her case€
pefore the jnspection, will occur-—in fact.,
pefore a search . and review even OCCUrsi

3. Vastly reduce the number ©f actions that
will be filed by raising insurmountable
obstacles toO many }itigants, particulatly

those of jimited meanse -

-

what is most disturbing is that ACLU is endors=

ing, for the very tirst time, 2 bill which will

effectively jmmunize & public entity £from suit .
in a cubstantial area of 1its responsibility.
Forgetting even the subject matter of this bill,
ACLU should never support @ pill which will
establish the precedent of selectively permitt-=.

- ing certain 1itigation tools to be employed in
actions against the government. 1¢ anything.
rules of standing and privilege provide the
government with too much protection.

1f this pill is enacted, W& will see subsequent

efforts to 1imit discovery ijn other actions

against the government. The courts are already

too solicitou5‘o£ the concern over unfortunate .
public otficials overburdened by lawsuits under.
the Constitution and the civil Rights ACLS,

sometimes spec1fically referring tO the burdens

of discovery. ACLU does not .need toO sugyest tev

ways of obstructing such 1itigation, ©T under-

mining its efficiency by elimination of dis-

covery tools.

5. petinition of uperational riles

The CIA has never planched at conducting illegal
activities in the past. Furthermore. the CIA has
always engaged. continues tO engage. and will likely
continue tO engage in activities that are deemed
lawtul by the government, put which Wwe€ deem to b€

-
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violations of constitutionally protected rights, or
beyond constitutionally delegated authority. Wwe can
therefore assume that such conduct of either 1ilk
will continue for the foreseeable future. Thus., the
ngefinitions” and vrestrictions” under H.R. 5164 are
only so©O yood as they can be effectively enforced.
This bill certainly does not increase such ability
to enforce, at least as to those areas addressed by
the bill. It in fact reduces substantially the en-
forcement mechanisms that are€ otherwise available in
all other jawsuits against the CIA.

Assuming that the CIA, -from time: to time, will

conduct itself 1in bad faith, particularly when it

engages in unlawful domestic _intelligence work OF
covert activities, Wweé can also assume that the CIA

. will find creative means to misinterpret this bill

_and all of its carefully crafted definitions and
restrictions. Without 2an effective means of judi-
cial review, debates over the meanings of these
terms in the pbill  are a meaningless intellectual
exercise. : V o

purthermore, since when does ACLU codify something
into law simply pecause the courts repeatedly rule
in that fashion? Do we support statutes for the
death penalty——with perhaps humane means of execu-
“tion as an “improvement'—-because the courts have.
repeatedly upheld the constitutionality of the' death
penalty? 1f the courts become firm in their newly
fashioned good faith exception to the exclusionary
rule, shall we then help draft legislation that will
minimize the jmpact of the .exception, put which also
codifies it? 1f the courts were to restrict dis-
covery by civil rights litigantse beyond enforcement
of privileges. would we then codify that into statute
as well?

Only one reason is heard for supporting this "bill:s
1f we relieve the overburdened CIA of search and
review responsibilities as to oyerational files,
they will have more time within which to search anad
review other files, and therefore be able to make
more timely responses to' FOIA requests and reduce
the existing lengthy backlog. Assuming this to be a
fair trade-off (and 1 co not): what is the justi-
fication for also restricting judicial review DY
adding all those novel restrictions on the judicial
proceedings? what did we obtain in exchange for
agreeing to those pernicious provisions?

-
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3. CIA Backlog

mr. Halperin states, with finality: "There was and

is no other way . (but H.R. 5164) to eliminate the
bacKklog and speed up the process.”

To the contrary, Steps coula be taken immediately
which would "eliminate the backlog and speed up the
process.” :

a. Increase statfing: Congress could always in-
crease staffing provided for Fula functions.

b. Strenagthened Judicial sanctions: Congress could
enact civil and/or criminal penalties (as op-~
posed to the generalized penalties available for
all federal 1litigation) for individuals and/or
the CIA when there are willful obstructions or
delays in the performance of FOIA responsibil-
ities. Deterence should be a popular philosophy
around our “law and order"” capital right now.

in any case, even if we cannot obtain these alterna-
tive means of eliminating the backlog or speeding up
the process, We should not set a precedent under
which an agency or Congress can gut a program O law
supported by ACLU by simply failing to aftord ade-
guate funding or enforcement. Many laws that we
have supported have been materially weakened by
inacequate funding or enforcement. sometimes,
strengthening occurs at unexpected times, such as
the recent, and completely unexpected, strengthening
of the Voting kights Act during the Reagan Adminis-
tration. -

while it is arguable -that well-funded organizations -
will not suffer much under this new bill, the vast
majority of Americans and political—social groups
will be unable to pursue their rights under H.R.
5164. ACLU should not encourage enactment of laws
which presume’ that ACLU and other civil libertarians
will always be .able to afford a "National Security
Project" or a Mort Halperin.

Recent committee amendments to B.R. 5164 require the
CIA to report for two (2) years to Conyressional
oversight committees concerning efforts to deal with
the backlog of FOIA requests. Once again, H.K. 5164
provides no effective means for the public to en-
force the provisions of the statute.
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The public must instead rely on the subsequent
actions of the oversight committees to enforce the
CIA's implied promise toO reduce the backlog and the
response time to.FUIA request. Given the fact that
theSe committees have failed to act heretofor on the
CIA's notorious failure to respond within existing
FOIA time restrictions, the promise of semi-annual
reports from the guilty party (c1a) for two (2)
years offers little more than one more unenforceable
promise of future remedial action.

ACLU-Souhern California does not share the view that
B.R. 5164 is not dangerous. I1f all we had ayreed to
was the exemption from search and review of opera-
tional files, we might agree. -Given the unjustified
and frightening precedent of enacting such severe
restrictions on judicial review, we find the bill to
be completely'unacceptable. and worthy of our most
vigorous efforts to -prevent its enactment.

1f we fail to oppose the bill, ‘and prevent its
enactment, we predict that we will see a repetition
of such proposed restrictions on other litigation
against the government. Lur ertorts to prevent such
repetition will be severely compromised by our _
jdentification with this bill as, in effect, a co-
author.

The issues presented by H.R. 5164 justify our full
and vigorous efforts at defeating this bill--by
whatever means that we can employ to that end,
consistent with our own principles.. :

we suygest therefore that national:

1. Take all feasible steps to reverse national ACLU
policy; and .

2. Employ our resources to thé fullest extent in turn-.
ing both the Congress and the public against this

unwarranted attack on both the FOIA and the judicial
system. :

MIJW/bc:as
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